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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVIS ION

EN RE: *
3AMPUS HOUSING DEVELOPERS, *
TNC., d/b/a THE GATHERINGS *

Debtor(s) . *

*

*
*

Chapter 11

Case No. 90-07448

ORDER ON CREDITOR'S MOTION TO DISMISS

This ma t te r i s before the Cour t on Resolution Trust

Zorporation's (llRTC'l) motion t o dismiss and motion f o r r e l i e f f r o m

the automatic stay. RTC, the successor i n in te res t t o F i r s t

L t lan t ic Federal Savings C Loan, alleges the pet i t ion f o r r e l i e f

under Chapter 11 o f the Bankruptcy Code was f i l ed in bad faith

u i t h the intent t o hinder o r delay the leg i t ima te recovery e f f o r t s

D f RTC. The debtor ("CHD") asserts that it did no t f i l e the

p e t i t i o n i n bankruptcy t o delay the e f fo r t s o f RTC, but f i l e d w i t h

the r e a l intent t o reorganize. Having considered the lengthy

argument o f counsel, along w i t h the f i l e d memorandum o f l a w and

f o r the reasons set f o r t h below, we find t h a t t h e debtor 's

p e t i t i o n was f i l ed in bad f a i t h and should be dismissed.

FACTS

CHD's sole asset i s approximately 4 5 acres o f land which i s

p a r t i a l l y developed w i t h 189 apartment units. RTC holds the first

mortgage encumbering this property and i s the only secured

strict of Florida
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c red i t o r i n this proceeding. Twenty -four o f the 45 acres are

undeveloped. The complex containing the 189 r e n t a l units i s

co l l ec t i ve l y known as the Gatherings. The Gatherings rents

exclusively t o col lege students and boasts a 100% occupancy ra te .

I n June, 1987, CHD and Inland Servicing Corporat ion (" I S C 8 w)

jo ined together as partners t o form North F lor ida Development

Associates ( IwNFDA ww) . This partnership arranged t o purchase the

Gatherings f r o m a Texas corporation. The previous owner had built

2 1 units on the 45 acres and was selling the units as

condominiums. NFDA obtained the financing f o r the purchase f r o m

F i r s t A t lan t ic Savings and Loan Association. NFDA and F i r s t

A t l an t i c entered into a mortgage agreement on November 13, 1987,

whereby, F i r s t A t l an t i c agreed t o loan NFDA $8,600,000. The loan

was a construction loan which allowed the builder t o pay only the

in te res t on the loan un t i l November 1, 1989, the loan's m a t u r i t y

date. Upon completion and sale o f each unit, a cer ta in sum would

be paid t o t h e bank, the bank would release the unit f r o m the

mortgage, and the balance o f the mortgage would be reduced. The

original mortgage was modif ied on June 16, 1989 t o increase the

amount of the mortgage t o $9,350,000.

O n August 11, 1989, CHD entered into a Modi f icat ion and

Assumption Agreement w i t h F i r s t A t l a n t i c i n which CHD solely

assumed the loan and mortgage obl igat ions o f NFDA. Addit ional ly,

the mortgage was increase f r o m $9,350,000 t o $10,750,000 and CHD

and F i r s t A t l an t i c agreed that t h e loan would be a revolving loan.
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rh is al lowed CHD t o use a l l funds up t o $10,750,000 t o continue

:he development o f the project .

P r i o r t o CHD taking sole possession o f the project, NFDA had

fecided t h a t the units would be more p r o f i t a b l e as apartments.

lowever, the mortgage was no t amended t o r e f l e c t the change i n the

ievelopment o f the pro jec t and did not contain provisions which

aould permit permanent financing. CHD claims t h a t F i r s t A t lan t ic

ngreed t o provide permanent financing whi le the pro jec t was being

leveloped. However, F i r s t A t l a n t i c had i t s own f inanc ia l

goblems, eventually coming under the supervision o f RTC, and was

n o t able t o provide the permanent financing.

Because the pro jec t had been converted into an apartment

zomplex, the units were no t being sold and the loan was not being

reduced through sales o f units. A t matur i ty, the balance on the

note was $10,749,517.96. CHD did not have the ab i l i t y t o pay the

3mount due and also had trouble meeting the $101,000 t o $109,000

p e r month in te res t payments. To avoid defaul t and foreclosure on

the project, CHD proposed t o pay $95,000 a m o n t h unt i l it could

obta in refinancing. While CHD attempted t o obtain refinancing it

continued t o negot iate w i t h RTC regarding the posi t ion RTC would

take upon refinancing. CHD apparently had a f e w interested

lenders and proposed t o RTC that CHD would obta in $7,500,000

financing f o r the developed portion, which would be given t o RTC,

and RTC would release t h a t por t ion f r o m the mortgage. RTC would

then r e t a i n a l ien on the undeveloped po r t i on f o r the remaining

balance on the mortgage.
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I n January, 1990, RTC agreed t o no t take any lega l co l lec t ion

act ion against CHD f o r three months as long as ce r ta i n conditions

#ere a l l met : (a) CHD would make the $95,000 payments f o r those

nonths; (b) CHD would obtain a permanent mortgage and reduce RTC' s

nortgage t o an amount no t greater than $3,788,900; (c) RTC would

reta in a second mortgage i n the amount o f $2,000,000 on the

iieveloped property; (d) a 12 month in te res t reserve a t 12% would

D e established on the amount o f RTC's mortgage balance; and, (e)

ZHD must obtain a new construction mortgage f o r 200 units a t a

release pr ice o f $7,500 per unit payable t o RTC a t closing.

lpparently, RTC thought t h a t these conditions w e r e necessary t o

remain secure.

CHD was n o t able t o f ind financing t o meet RTC's terms and

also did no t keep current on the monthly payments. RTC made a

payment i n January, and a payment i n March, but t h e March payment

was returned f o r insufficient funds. Except f o r the money paid

f r o m the cour t regis t ry t o RTC a f t e r foreclosure, CHD has made no

o t h e r payments t o RTC. Consequently, RTC f i l e d suit, on March 30,

1990, i n s ta te court t o foreclose on the property. I n response,

CHD asserted a f f i rmat i ve defenses and counter -claims. The issues

raised i n CHD's counter -claims were ho t l y contested, leading t o an

abundance o f discovery. A f t e r considering those issues, the s ta te

cou r t determined that t h e issues were without m e r i t and granted

summary judgment i n favor o f RTC. Throughout the foreclosure, CHD

continued t o look f o r add i t iona l financing and t o attempt t o

negot iate w i t h RTC.
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I n August, 1990, RTC agreed t h a t it would release the t w o

,arcels of land f o r $9,000,000. As an a l te rna t i ve t o receiving

:he whole sum, RTC agreed t o release the developed parce l f o r

;7,500,000, but requi red assurance on the remaining $1,500,000.

?or t h a t assurance, it requested t h a t it be given a second

lortgage on the developed portion. CHD still was not able t o

)btain enough financing t o sat is fy RTC's request.

O n November 8, 1990, the s ta te court pronounced i t s judgment

md entered i t s f inal judgment o f foreclosure on November 20,

L990. Knowing it had l o s t i n s ta te court, and not being able t o

)btain the necessary financing t o receive a release f r o m RTC, CHD

I i led bankruptcy on November 19, 1990. This prevented RTC f rom

selling t h e property. RTC asserts tha t the filing o f t h e

lankruptcy was done i n bad faith, mere ly t o prevent t h e sale and

Erustrate RTCIs l eg i t ima te col lect ion e f fo r ts , and asks t h a t t h e

)ankruptcy be dismissed.

CONCLUSIONS OF L A W

Bankruptcy Code 1112(b) author izes the cour t t o dismiss a

Zhapter 11 case f o r cause. While the determination o f cause i s

subject t o jud ic ia l d iscret ion under the circumstances of each

:ase, t he Eleventh Ci rcu i t has stated t h a t the debtor 's lack o f

3ood faith i n filinga pet i t i on i n bankruptcy may const i tute cause

€or dismissal o f the pet i t ion. I n r e Albany Partners, Ltd., 749

?.2d 670 (11th C i r . 1 9 8 4 ) .

Cases involving a single asset and a single secured cred i to r

n l m o s t always lead t o the question o f whether t h e pet i t ion was
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ei led i n bad faith. When deciding whether a pet i t ion was f i l ed in

D a d f a i t h t h e central issue i s whether the filing o f the pet i t ion

das f o r 'Ireasons consistent w i t h the congressional intent o f

rehabilitating and reorganizing businesses o r whether it f i l e d f o r

the purpose o f delaying o r frustrating [the cred i to r ] f r o m

proceeding w i t h foreclosure sale and rea l i z i ng on [ i t s ]

zol lateral. l l I n r e Sar-Manco, Inc., 70 B.R. 132, 139 (Bkrtcy.

M.D. Fla. 1986) . The Eleventh Circuit has adopted the decisions

D f other courts and considers numerous fac to rs when determining

whether a debtor has f i l e d a pet i t ion i n bad faith. These factors

include:

(1) The debtor has only one asset i n which it does not hold
lega l title:
( 2 ) The debtor has f e w unsecured cred i tors whose claims are
small i n r e l a t i o n t o the claims o f the secured creditors;
( 3 ) The debtor has f e w employees:
( 4 ) The debtor's f inancial problems involve essent ia l ly a
dispute between t h e debtor and the secured cred i tors which
can be resolved i n the pending s ta te court action: and
(5) The timing o f the debtor's filing evidences an intent t o
delay o r f rus t ra te the leg i t ima te e f f o r t s o f the debtor 's
secured creditors t o enforce t h e i r rights.

In r e Phoenix Picadi l lv , 849 F.2d 1393 (11th C i r . 1988) .

Some courts have found t h a t i n a case where the debtor meets

each o f these factors automatic dismissal f o r filinga p e t i t i o n i n

bad faith may not be warranted. I n r e One Fourth S t r e e t North.

Ltd., 105 B.R. 106 (Bkrtcy. M.D. Fla. 1989); I n r e Marion S t r e e t

Partnership, 108 B.R. 218 (Bkrtcy. Minn . 1989) : I n r e Forest

Ridse 11, Ltd. Partnership, 116 B.R. 937 (Bkrtcy. W.D.N.C. 1990).

However, i n each o f those cases, the courts determined t h a t the
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ieb tor had a reasonable poss ib i l i t y o f successful reorganizat ion.

ANALYSIS

There i s no question that this dispute involves a single

asset. CHD attempts t o separate the land into t h e developed and

the undeveloped parcels and c la im these are t w o separate assets.

However, RTC's l ien extends t o a l l 45 acres regardless o f the

s ta te of improvement. The debtor's schedules l i s t s i t s unsecured

debt t o be $99,660, compared t o $11,575,000 i n secured debt. Most

o f the unsecured debt represents professional services w i t h only

$30,000 representing t rade debt. A t the date o f peti t ion,

v i r t u a l l y a l l i t s trade debts were current and, but f o r the

bankruptcy, would have remained current. The debtor employs only

three fu l l - t ime employees. The debtor would no t have f i l e d

bankruptcy but f o r t h e foreclosure resulting f r o m t h e dispute w i t h

RTC. There also i s no dispute t h a t the debtors did n o t f i l e the

p e t i t i o n i n bankruptcy unt i l t h e s ta te court had ruled against

t h e m and the property was going t o be sold, thus t h e filing

frustrated RTC's e f f o r t s t o enforce i t s rights.

A t hearing, CHD did n o t present suf f ic ient evidence t o

establ ish t h a t it has a reasonable l ikel ihood o f a successful

reorganizat ion i n a reasonable per iod o f t ime. Currently, the

units are 100% occupied and CHD cannot meet i t s debt service.

CHD's only poss ib i l i t y of reorgan iza t ion involves sel l ing t h e

developed po r t i on o f the property and then obtaining addit ional

financing t o develop t h e remaining 24 acres. There was no

evidence presented t h a t indicated t h a t CHD could s e l l the proper ty
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rithin a reasonable amount o f t ime o r o f any commitments t o

iinance construction o f the remaining units. Based upon the

widence, we believe t h a t the poss ib i l i t y o f a successful

:eorganization i s , a t best, speculative.

CONCLUSION

Considering the facts presented, it i s c lear t h a t th is ma t te r

LS nothing but a t w o party dispute that was already l i t igated i n

state court. CHD has fought w i t h RTC over this property f o r w e l l

>ver a year. When it could n o t ob ta in any addit ional financing on

;erms which would have protected RTC's posit ion, RTC foreclosed.

:HD then continued t o fight the foreclosure by filingaff i rmat i ve

iefenlses and counter -claims. When it l o s t i n t h e sta te court, it

fi led f o r the protect ion of the Bankruptcy Code i n an attempt t o

force RTC t o ref inance the loan on terms which it could not

legot iate. During the pendency o f this case the p a r t i e s have

Iursued that same discovery they pursued in the s ta te court

xoceeding t o further delay the disposit ion o f this mat ter . The

lankruptcy court was n o t intended t o provide debtors w i t h an

3lter:nate forum f o r pr i va te disputes. I n r e Panache DeveloDment

:omDa'nY. Inc., 5 FLW Fed. B31 (Bkrtcy. S.D. F la . 1991) , cit inq In

re Harvey Probber, Inc., 4 4 B.R. 647, 650 (Bkrtcy. Mass. 1 9 8 4 ) .

CHD meets a l l o f t h e c r i t e r i a l i s t e d i n Phoenix P icad i l l v

indic,ating t h a t the pet i t ion was f i l e d i n bad f a i t h .

idditionally, it appears t h a t CHD does n o t have a reasonable

Ioss ib i l i t y o f a successful reorganizat ion and f i l e d bankruptcy
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lere ly t o delay RTC f r o m proceeding w i t h the foreclosure sale and

rea l i z ing on i t s co l la te ra l . Accordingly, it i s

ORDERED AND ADJUDGED t h a t RTC's mot ion t o dismiss be granted

md the motion f o r r e l i e f f r o m stay i s granted.

DONE AND ORDERED a t Tallahassee, Flor ida, this 6.th day o f

larch, 1991.

LEWIS M. K~LLIAN, JR. //
vBankruptcy Judge
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